£19.30 11/12/73
Memorandum 73-96

Subject: Study 39.30 - Wage Carnishment and Related Matters (AB 101)
AR 101 {wage garnishment procedure} will be heard in the Senate in Jamary.
This memorandum reports on various matters in connection with AB 101.

Exemption from federal statute. Attached as Exhibit I iIs a letter from the

U.S. Department of labor concerning my letter requesting that California be granted
8 limited exemption from the wage garnishment provisions of the Consumer Credit
Protection Act. The letter states that such an exemption cannot be granted but
that the Commission's objective of protecting the California employer who compliee
with the California statute will be accomplished by the federal agency giving

"an assurance in the form of an opinion that nothing in Title III [of the federal
statute) would impose any restrictions on earnings withholding orders executed
pursuant to the tables promulgated under Chapter 2.5 [of the California statute}."
Such an opinion letter would be provided only if the table promulgated under the
act in fact provides greater protection than the federal law.

Opposition of California Association of Collectors. The California Assccla=-

tion of Collectors opposes AB 101. See Exhibit II for material published in their
official publication concerning AB 101. See Exhibit III for & summary of the pro-
visions of the bill that appear to be the major areas of controversy. These have
been previously discussed by the Commission.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Mr. John H. DeMoully

Executive Secretary

Californie Law Revision Commission
School of Law -~ Stanford University
Stanford, California 94305

Dear Mr. DeMoully: -

This is in reply to your letter of February €, 1973, concerning proposed
garnishment legislation in the State of Californis.

You request that we reconsider our position on granting an exemption
from the provisions of section 303(a) of the Consumer Credit Protection
Act subject to the following condition: 'Wherever the earnings of any
individual are subject to gernishment under any provision of Californie
law other than the Employees' Earnings Protection Law (Chapter 2.5
(commencing with section 723.,030) of Title 9 of Part 2 of the Code of
Civil Procedure), section 303(a) of the CCPA shall apply to the withe
holding of such earnings under such other statute," You feel that

such a conditional exemption could be granted in the same manner in
which the State of Virginlia was granted an exemption under 29 CFR
870.57(b)(2).

The situation in the Virginia exemplion wes not similer to California's,
as 29 CFR 870.57(b}{2) concerned an obscure and seldom used procedure.
As stated in our letter of February 1, 1973, if California garnishment
law is amended by the proposed bill (now titled Assembly Bill No. 101},
the resulting body of law would clearly provide less protection than
the Federal law in certain significant areas. These areas where less
protection would be provided by the State concern types of garnishments
that are common occwrrences, Under the standsrd prescribed in 29 CFR
870.51, we continue to be unable to approve the conditional exemption
you suggest.

You also ask that we consider revising 29 CFR 870.51 to permit granting
an exemption subject to the condition you suggest, which is given in
the second paragraph of this letter, and state thet unless this can be
done there appears to be little chance of securing enactment of the
legislation. Such a revision of the regulation would not serve the
purpose of Title III as indicated in section 301 and explained in



paracrapn four of our letuer o you of Februars i, 1273. If the policy
of the Secretary werz changed gs you sy sest, e reuiabtlons would in
any case nave to reculrs whau the parniziwent laws of e Stabte "crovide
restrictions on garalshment wnleh are substanitially similar to those
provided in seetion 303(a)." Az w2 nave indicased previously,  the
proposed bill as presently drafted wrovides substantially less protection
than Titie III. Thus, it could not uect a necessary standard for eny
reguigbion written rursuans to seetlon 205,

Ve sre pleaged that rour proposed legislation would proavide protection
to debbtors which, in nany situations, would gppear Lo exceed LHaat pree-
scribed by Federal law, and continuc to resard your proposed Legislation
as 8 desirsble step towards eventually conforming State law to Federagl
law, We have therefore corsidered what steps it woulld be proper for us
‘o take to ald your State in sccuriny cnactnent of Assembliy Bill

No. 101,

We believe that tire discussion in the last four paragraphs of our
February lst letter would be helpful in this respect and continue to
hold this view., As stated thore in more detail, if all of the provisions
of Chapter Z.5, including tas wivhnolding tables Lo be pronulgated purs-
suant to it, in faet provide for smaller parnishuents vhan Title 11T
withh respect to every case of parnicament within the purview of
Chapter 2.9, this chapter of State law :ay be followed with respect to
earnings withnoldings orders executed purcuant to it.. Thus, with
respect to Chapter 2.5, which convains thoe post important legislative
cuanges, ve do not wunderstend your concerr thav "absent an exemption
« + « erployers would be forced to conpute the exernpt amount under both
tate and Federal law if they want 5o be apsolutely safe,"

Any further action on our part would nceressavrily depend on the nature
of the levislation finally enacted by the State Legisleture, it seems
provable that if Chapter 2.5 ilg enacted as drafted it and the tables
promaulzated under it would rrovide sore restrietive garnishments than
Title ITI in every case of garnisasent within I1ts purview. As we nave
pointed out to you in previous correspondence, under the provisionc of
section 307(1) such a provision of State law will be apvlicable, even
though, in the absence of an exerpilon wnder section 305, because other
sections of the State law result in larper sernishitents than pernitted
mder Title IXII, otk the State law and Title IIT would anply
coneurrently. 1t is emphasized that ecction 307{l) operates
independently of section 305, in that it continves in effeect those
provisions of State law which place a sreater restriction on garnishucnts
then do the proviszions of the Federal law.




Thus, if Chapler £.7 Lla coacbeuw w2 provide for smaller -arnishnents
than Title III in every caoss of Javmisinaont within itc purview, we
could give an assurance in thie Zoyn of an oplinion that wothing in
Title ITI wovld imwosc any resfyiciions o ecernings witinholding
arders ocxecuted pursuant to tie taplez prosul_ated under )
Chapter 2.5 or relicve any person fror coupliance therewiti.

Suchk an opinion would be consisbtenit witi the sbandard cxpressed in
seetion 307(1) of Title IIT and, would =ive ¥ho geswrancc you geeh

that sarnishments execeuted pursuant so thls chagier of State law
would preespt Federal lew. If poardilabe wishes suen an opinion
ietter after the Dill Is enacted, wo would nced corprenensive
informasion indicating thabl earnings withholdings grders under
this chapter would resul% ir s.aaller _erpichoents la every case
of zarnisknent within the purview of such chapter than under
Title 11T

Sineerely,

Ben F. Robertzon
Acting Adainlsirator
waze aud Hour Division

[
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“Bvery man showld give a part of his time and money to the frofersion in which he ir engaged” — THEODORE RODSEVEIJV
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Seprember, 1973

LEGISLATIVE PAGE —

COMMENTS BY M. F.

AB 10! (Watren) —

. Revises law relating to attachment,
parnishment and execution, and adds
new chapter to Code of Civil Pro-
cedure regarding the protection of
empolyees” earnings in specified situ-
ations.

The Federal law provides that 2 defin-
quent-debtor is given a deduction of 348
a week on his salary, and then an exemp-
tion of 75% of the remaining salary.

AB 10! increases the 75% exemption.
This is based on a recommendation of the
Cilifornia Law Revision Commission
based ar Stanford University.

‘This bill affects not only Collection
Agencies but any creditor, whether bank,
finance ccmpany, department store, insur-
arice company — anyone who bas to en-
fotce the collection of a delinquent ac-
caunt. JF THE BILL PASSES, THERE
WILL BE SITUATIONS IN WHICH
IT WILL BE IMPRACTICAL TO FILE
SUIT, AND THE ONLY ALTERNA-
TIVE WILL BE FOR THE CREDITOR
TO THROW UP HIS HANDS AND
MAKE A GIFT OF THE ACCOUNT
TO THE DELINQUENT - DEBTOR.
Héw far can the business community and
the consumer-public go in being forced
to make such gratuitous donations.

If the delinguent-debtor is asking for
charity, then why should net the govern-
ment supply it through welfare, by giv-
ing him money to pay his bills. We all be.
lieve in human treatment of individuals,
but these is also the moral responsibility
tr demand that a delinquent-debior shall
be expected to make a substantial effort to
meet the comimitments o which he vol-
untarily obligared himself.

The plaintiff in an action, by the fact
that the cowrt has awarded him a judg-
ment, proves chat the account he holds is
a juse and fegal one. Why should he then
k¢ pemalized by wiping out the asset thar
is available to him. The Federal Govern-
ment has set a standard, o oseems fair
enough and shouid not be further eroded.

At the time of writing, the bill bas
passed our of the Assembly Revenue
and Taxation Commirtee and has
gone 1o the Assembly floor "without
recommendation”. le is waiting on
the floor for an Assembly vore. Any-
oite wntevested, wherever ke §5, thowld
write bis Atsemblymnan, if he bar amy
freling in the matter,
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LEGISLATIVE
AB 10]

( Biditor's Note — The Bill, dated Janu-
ary 18, 1973, Amended April 23, May 22,
June 18, August 13, is 47 pages in length.
It is sponsored by the California Law Re-
vision Commission which spent several
years in its formulation. Presumably, be-
cause of its length, those persons or arcas
which one might have expected w have
been interested took for granted that so
long and complicated would be referred
to Interim Hearings for study and ex-
gmination in public debate.

. ‘Thetefore, when the Bill appeared be-
fore the Assembiy Judiciary Commiteee,
with only the California Association of
Collectors in opposition, it was given a
do-pass — WITH ONLY FIVE MIN-
JTES OF DEBATE. That averages out
10 eight pages a minute.
* The Bill is now before the Semate Ju-
diciary Committee. The following lecter
was addressed to the Committee by the
firm of Weiss, Bergman & Lipton].

* #* L]

- I appear today for the putpose of ob-
jecting to AB 101 and asking that this
Honorzble Body refer this Bill for further
interim study.

¢ I realize that the California Law Re-
vision Commission has been, since 1957,
engaged in the stady of laws relating to
attachments, garnishments, and property
exempt from execution, and since the
passage of the Federal Consumer Protec-
tion Act of 1968, the Commission has had
for one of its purposes, if not its main
}:mrpose, an attempt to come up with a
aw that would exempt the State of Cali-
fornia from the provisions of the Federal
Act. The Commission has failed in this
endeavor and the cutrent Act which is
before this Body will not further the cre-
ation of any such exemption.

7 This office has unofficially met with the
Law Revision Commission to contribute
tb work out an Act which would be fatr
to both creditor and debtor,

" There are a great number of provisions
of AB 101 which this office has supporred
quite strongly. There are, however, several
basic problems in AB 101 which 1 feel
are not fair w either the creditor or the
debtor, and for this reason I feel further
study is necessary. These objections are
set forth as follows, not necessarily in the
order in which they appear in the Act.

MAX FERBER
Chairman of the Commitiee

On of the fiest poines on which |
have serious reservations involves Sections
725022 725423, 723.0%) (b} (5} and
723.101.

These Secticns provide char aftef ssu-
ance of a "withho!ding order” the judg-
ment creditor may cause the same © be
served by mail upon the employer and
that the employer shall make ail pay-
ments directly to the judgment creditor;
and further, thac this order shall exuse for
125 days uniess terminated prior thereto
by applicable provisions in the Code. The
dangers inherent in these Sections are as
follows:

We are turning aside the tme hon-
oted and value-tested procedure of hav-
ing a levying officer make the service
and having payments made to the levy-
ing officer with appropriate entries be-
ing entered upon the register of the
Court wherein the judgment was en-
tered.

The fact that the currenc 90 days
continuing levy is being extended for
an additional 33 days is creating a
burden that is obviousiy unfair.

But to feturn to the main argu-
ment, this Act cluninates the levying
officer as 2 safeguard against the acts
of a minority of creditors who have
proven to be unscrupulous in the past,
There is no provision for the creditor
to report to the Court and/ur croperly
accoudnt (0 anyone op the amount of
monies collected or paid over. Enough
fust cannot be said as to the inherent
dangers of this particular activizy.

It is our opinion that, despite the
putported safeguards, e, 725,101 (b
{c) and {d), amvtime an Ac: wakes
away the personal property of another
by the use of the Unired States Mai’
{whose inefhciency at che present time
is well known) is a sitvation franght
with danger. The rights of the debior,
as well as the credicor, should not be
lightly throwa aside under the guise of
economy. The lack of Court supervi-
sion, whether direcdy ot indirecly
through a levying officer, is something
that should not be taken lightly.

Tnder the presens law, CCP 5£825
{Conrinuing Levy Act} the costs ta
the creditor and the debror have been
cur to the exrent thar executions asre
being efficiently run for very linde
maore than is contemplated by this Act

The next problem that has not been re-
sulved is found in Sections 723051 and
723122 idp. .

This deals with exemptions from levy
under the Code. 723.051 does away with
the large body of law that has grown up
under Section 690.6 CCP and its prede-
cessors. [n addition o eliminating the
debis known as "common necessities of
life” it has now substituted a doctrine
known as “essentizl for the supporr of
himself or his family.” There 1s no longer
4 #equirement thar a family live in Cali-
fornia. :

What is meant by essential for support
is described only in the negative in that,
it is neither the debtor's customary stan-
dards of living, or a standard of living aps
propriate to his station, but further than
that the Law Revision Commission has
given no definitive guidelines. .

It may be essential for a debtor to pay
his current landlord but that is no reason
1o say that he need not pay his former
Iandlord. With the elimination of the
debrors formerly known as the “common
necessaries of life,” the doctor, the hos-
pital, the landlord and the corner grocer
who extended credic are now to be pun-
ished because thelr debtor needs his earn-
ings because they are “essential” to pay
iiis current doctor, hospital, landlord and
corner grocer.

Without reducing a debtor to abject
poverty, both the State of Califoraid and
the Federal Government had in the past
worked out 2 formula for a fair minimum
of monies to be exempt from execution.
This formula is curtently pegged at 25%
of all monies over $56.10 ner disposat
earnings. The 25% which is subject to
execution is further subject, under current
law, to total exemption if the debt is nat
for the common necessaries of life and the
mnnies are necessary for the support of
the debtor’s family living in the Stte of
California,

This surely should be a sufficient safe-
guard to the vast majority of debtars and
at the same time protect the rights of
those basic creditors without whom no
one can exist. To substitute ¢ new and
uneried doctrine is to create havoe in place
of proven order. :

The statement by the Law Revision
Commission that "essential for support”
is much stronger that the current law s
not based upon any known fact. Again;
it is not difficult for a liberal Court to dis-
regard the needs of the creditor and hold
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tha all of a man's carnings we esseniial
for his support.

While we are discussing formula, the
proposed scale set forth in 723.050 is far
more liberal to the debror than chat
warked out by the Congress of the United
States when the Consumer Protection Act
of 1968 was passed. There is no showing
by the Law Revision Cominission, their
recommendations of Ocrober, 1972 nur-
withstanding.

Another point which I am in disagree-
ment with, or perhaps it is beteet to say,
have some reservations ahous, is with the
findings of the Law Revision Commissinn
and more explicitly described by proposed
Secrions 723,030 and 723.030 (b (3.

The two above Sectivns deal with with-
holding orders for support. These orders
for support are for the support of wny
person. Further, this particular withhoid-
ing order has priority over any other earn-
ings withholding order.

The law Revision Commission, in
bringing forth these Sections, has for a
laudible purpose, keeping people, and 1
guess primarily women, off the welfare
rolls. One of the Commission's findings
assumnes that the vast majotity of women
receiving welfare, for either their owsn
support or that of their minaor children,
are receiving welfare because theie “ex?”
spouses and/or the fathers of their chil-
dren are gainfully employed and refuse w
pay any sum for the support of cheir
former spouses and/or children.

The legisiative history cites this, but
this Section finds its Genesis in CCP 4701
which gives the Court the power to order
a father, for the support of his children,
to make an irtevocable assignment of his
wages or a portion thereof, to an appropri-
ate county official to be used for the sup-
port of his children. The danger in the
type of thinking presented by Section
723.050 and its subdivisions is rwolold.

{a) It has increased existing law
from the support of a child to the sup-
port of any person, and

(b) Thart the person against whom
the order is made is gainfully employed
and that the welfare rolls will be re-
duced accordingly.

Nothing could be further from fact
What this Section does, in fact, is o give
rise to two abuses which far outweigh any
benefits.

{a} The law -abiding, debt - paying
zitizen, who, thank God, is in the vast
majority, in the advent of a divorce, is
not given the opportunity w prove his
manhood but is now faced with e
stigma of having an auwtomatic payroll
deduction which will continue as long
as the Court order is in existence; and
despite the fact that the employer is
entitled to $1.00 costs of administra-

paah, wil give D copopor veeon
either 1o terminate the employee or
pass bim over for advancemcnt.

AR 10 e clarifying Labor Coue Sec.

2929 stares cuite emphaticaily that an
earnings witholding order of Section
723030 shall be constdered as u garn-
ishment los the pavment of ane judg-
ment which cae ooy not be discharied
by reason thereof. However, this leaves
the empioyee constantly wader the
sword for fear thst another garaish-
menit may be levied for which he would
then be subjec o ioss of employment.

{b) And for rhe sophisticared Jebt-
or this 5 a weans of haviog bis cake
and eating ic oo, Al that he oeed do,
m the evenr be s perting wo mach
pressure froen his oreditors and can-
not file either a seraight bankruptey or
a Chaprer XI1, is 1o divarce his wife,
get a Court order for support issued
against hin, resume living with his
wife and ro other creditors may exe-
cute on his wages.

Whar this will do to owr already
ryoubled family structure is not difficule
t tmagine. In fact, the rapidly expand-
g "do it yoursself” divorces that are
taking place means char it will not be
flecessary o save 0 pay g lawyer to
put the divarce through, With such an
order issued, he ¢oo thereby avoid his
fust debes and onligations legally.

I submie one final thought o you, the
Constitetionality of chis Section, At first
blush, and in closer inspection, this Sec-
tion, 723.030 creates an arbitrary and un-
reasonable distinciion between employed
and self-emploved people. By virtue of
the mere fact of being employed, a vig-
dictive ex-spouse may annoy, harass, and
vex his or her “ex” by tring a millstone
around the employer’s acck.

Furthermore, this Section creates a leg-
alized method for one to invade sanctity
and privacy of another wich legal sancrion
and impunity. A person may aot, because
of his emplayment or for his own per-
sonal reasons, want it known that he has
previously been divorced or that he s
paying child suppore or alimony, Again,
assuming the vindictive or obnoxious ex-
spouse, a withholding order for supporr
pursuant w 723030 must be issued thus
piving notice to the world of the nersonal
affairs of the employee, which he or she
may wish to keep private.

In closing, gpentlemen, it is my belict
that with the limued time made available
to me that I have demonstrated o you
that there are several large areas within
this Act thar need further stody and re-
vision, and that this Bill should not be
passed withour that stedy and revision.

Very truly yours,

Weiss, Bregman & Lipton



Memorandum 73-96
EXHIBIT III

ASSEMBLY BILL 101 (WAGE GARNISHMENT )

Assembly Bill 101 is a comprehensive revision of the law relating to wage gar-
nishment. The bill substitutes one uniform procedure for four different procedures
provided by existing law.

The bill makes many improvements in existing law. Three major improvements are:

(1) The bill permits optional service by mail of garnishment orders. This
will substantially reduce the cost of serving garnishment orders and will benefit
both creditors and debbors. Creditors will not be reguired to advance service costs
{($5 for service plus a charge for mileage one-way at 7O cents a mile), and debtors
will not eventually have to pay those costs. Mail service is now used for service
of some wage garnishment crders (Franchise Tax Board) and has worked well.

(2} The bill increases the amount of earnings that are exempt from garnishment,
especially for low income wage earners and wage earners with dependents. The bill
does not, however, slgnificantly increase the exempt amount for wage earners without
dependents except in the very low incowe bracksts., At the same time, the bill
restricts the availability of the existing herdship exemption to "rare and unusual
cases" and eliminates the existing "ccmmon necessaries” exception to the exemption.
The effect of the bill on the amount of earnings withheld can be illustrated by
four examples:

AMOUNT WITHHETLTEL

Gross AB 101 Existing Law
Earnings Single Married
{weekly) Under Public No Public 2 &

‘ Retirement Fetirement children children
$8L $10.00 $13.47 $16. 1k $18.99 $19.56
$120 16.00 20.08 22.24 25.02 27.54
$250 37.00 39.56 43.07 bg 74 52,52
$300 4,00 L5, g8 Hte i1 57.96 £1.39

Orders for withholding for state tax liability or support are not subject to the
above limitations.
-]~



(3) The vill provides a procedure whereby a support ordsr can be enforced
by a cenhtinuing garnishmsni on the support obligor's zmuloyer. This will pro-
vide a means for keeping support payments current and thereby avoid the need
for the dependents to seek welfare azsistance. A garnishment to secure pay-
ment of court-ordered support takes priority over a garnishment on an crdinary
debt; the employer is reguired to withkold the amount feor support and, if the
debtor’s earnings are sufficient, the smcloyer also must withhold on the other
garnishment order.

The primary object in drafiing the bill has bkszen to minimize the burdzn
to the employer in complying with wage garnishment corders. For example,
employers will be able to deduct according to a withholding table rather than
having to compute the amount to be withheld irn each case after making various
deductions frcm gross earnings.

AB 101 will provide an efficisnt, econcmical, business~like procedure for
handling wage garnishments. The Judicial Courcil will adopt forms and infor-
mational instructicns to employsrs that should make compliance for employers
as easy as possible. The increage in the amount of earnings exempt and the
tightening up of the existing hardship exesption should reduce the number of
court hearings in hardship cases.

AB 101 is the result of more tharn two years' study of wage garnishment by
the Califernia Law Revision Commission working in cooperation with a special

committee appointed by the Califcornia State Bar,



